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ADMIRALTY CLAIMS AGAINST THE GOVERNMENT 

During the recent war the shortage in tonnage arising from 
the submarine campaign and the extraordinary burdens placed 
upon shipping by the needs of the allies and of the United States 
resulted in the transfer of practically all of the larger vessels of 
those nations from private to government ownership or control. 
These vessels in time of peace had been subject to all the reme- 
dies afforded by the courts of admiralty. A party injured might 
bring suit in personam against the owners or in rem .against the 
vessel. In the latter case the owner usually filed a bond in the 
amount of the claim and the ship was released. Commerce was 
not impeded and the suitor had practical and easy remedies. 
The transfer to government ownership or control altered the 
situation. As will be shown in more detail later the sovereign 
cannot be sued in personam for a tort and government owned 
or operated vessels are not subject to suits in rem. The result 
is- that in this country a private party who is injured is practi- 
cally without redress. During the war the conditions under 
which ships were operated gave more occasion for collisions than 
when vessels were privately operated previously. Vessels ran 
without navigation lights either singly or in convoy, ran at full 
speed in fogs, zigzagged, and pursued other tactics which in 
peace times not only were not customary but contrary to the rules 
for the prevention of collisions. 

A sovereign is not suable of common right. 1 We have in 
our country no substitute for the English petition of right which 
since the reign of Edward I has accorded the subject a remedy 
against the king. 2 There is in our government no individual in- 

iThe Athol (1842) 1 W. Rob. *374; The Volcano (1844) 2 W. Rob. 
*337; United States v. Lee (1882) 106 U. S. 196, 20S, 1 Sup. Ct. 240; 
The Siren (1868) 74 U. S. 152. 

2 United States v. Lee, supra, at page 205. "It is believed that this peti- 
tion of right, as it has been practiced and observed in the administration of 
justice in England, has been as efficient in securing the rights of suitors 
against the crown in all cases appropriate to judicial proceedings, as that 
which the law affords to the subjects of the king in legal controversies 
among themselves." 

In the argument of the queen's advocate in The Athol, supra, it is 
said at page 378, that, even in cases where the crown might be held to 
be the actual wrongdoer, the proper and legitimate mode of proceeding, 
as pointed out by Mr. Justice Blackstone, was by a memorial addressed to 
the crown in the first instance, containing a true statement of the matter 
in dispute. When that course is pursued, in the words of Mr. Justice 
Blackstone, the law "presumes that to know of any injury and redress it 
are inseparable in the royal breast, it then issues as of course in the 
king's own name, his orders to his judges to do justice to the party 
aggrieved." 
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vested with the power to consent to suit being brought against 
the government by a private person. 3 There are cases in which 
the individual may protect himself from arbitrary action on the 
part of the sovereign by taking legal action against the agent of 
the sovereign. A collector of taxes may be enjoined from as- 
sessing an illegal tax.* There are also certain statutory enact- 
ments in the United States granting the individual a remedy for 
governmental wrongs. 6 

Since the sovereign may not be sued in the absence of a stat- 
ute allowing such procedure, neither can property in his posses- 
sion be made the object of direct legal proceedings. 8 Where the 
United States comes into court to assert a right against a private 
individual, it waives immunity so far as to allow a presentation 
of counterclaims and set-offs, but is exempt from costs and im- 
mune from affirmative relief beyond the amount of the property 
in controversy. 7 When the defendant asserts a right to any 
amount more than the property in controversy, he becomes the 
actor, and is in the same position as if he had originally sued the 
sovereign for the difference between the two adverse claims. 8 

The conception of sovereignty which prevents a full and com- 
plete recovery for wrong done by a sovereign, although estab- 
lished law has been subjected to criticism. The reasons, how- 
•ever, for its existence have been given by Mr. Justice Gray in 
the case of Briggs v. Light-Boats : 9 

"But the broader reason is, that it would be in- 
consistent with the very idea of supreme executive 
power, and would endanger the performance of 
the public duties of the sovereign, to subject him to 

s The Davis (1869) 77 U. S. 15; The Siren, supra, footnote 1. Case 
v. Terrell (1870) 78 U. S. 199; Carr v. United ' States (1878) 98 U. S: 
433; Judson v. United States (C. C. A., 1903) 120 Fed. 637. 

*See Fargo v. Hart (1904) 193 U. S. 490, 24 Sup. Ct. 498, but not 
against the collection of taxes. State Railroad Tax Cases (1875) 92 
U. S. 575. 

6 A taxpayer has a remedy to secure a refund of a tax on the ground 
that it was illegally or erroneously assessed or is excessive under §§3220, 
3224, 3226, 3227-8 of the Revised Statutes. 

6 The Siren, supra, footnote 1 ; The Davis, supra, footnote 3. 

'Carlisle v. Cooper (C. C. A. 1894) 64 Fed. 472; De Groot v. United 
States (1866) 5 Wall. 419; Walker v. United States (C. C. 1905) 139 
Fed. 409; United States v. Eckford (1867) 6 Wall. 484. 

8 Cases cited in footnote 7, supra. 

8 (Mass. 1865) 11 Allen 157, 162. "The real principle on which the 
exemption of every sovereign from the jurisdiction of every court has 
been deduced is that the exercise of such jurisdiction would be incom- 
patible with his regal dignity. " The Parlement Beige (1880) 5 P. D. 
197, 207. 
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repeated suits as a matter of right, at the will of 
any citizen, and to submit to the judicial tribunals 
the control and disposition of his public property, 
his instruments and means of carrying on his gov- 
ernment in war and in peace, and the money in his 
treasury." 

Mr. Justice Miller says of this statement in United States v. 
Lee 10 : 

"As no person in this government exercises su- 
preme executive power or performs the public du- 
ties of a sovereign, it is difficult to see on what solid 
foundation of principle the exemption from liability 
to suit rests." 

After speaking of the progress made in stripping the Crown of 
its prerogatives during the reign of the Stuarts, Mr. Justice 
Miller continues to say 11 that notwithstanding that progress, 

"It remains true to-day that the monarch is 
looked upon with too much reverence to be sub- 
jected to the demands of the law as ordinary per- 
sons are, and the king-loving nation would be 
shocked at the spectacle of their queen being 
turned out of her pleasure-garden by a writ of 
ejectment against the gardener. The crown re- 
mains the fountain of honor, and the surroundings 
which give dignity and majesty to its possessor are 
cherished and enforced all the more strictly be- 
cause of the loss of real power in the government." 

And further, 

"It is obvious that in our system of jurispru- 
dence the principle is as applicable to each of the 
states as it is to the United States, except in those 
cases where by the Constitution a State of the 
Union may be sued in this court. Railroad Com- 
pany v. Tennessee, 101 U. S'., 337; Railroad Com- 
pany v. Alabama, id. 832. 

"That the doctrine met with a doubtful recep- 
tion in the early history of this court may be seen 
from the opinions of two of its justices in the case 
of Chisholm v. Georgia, where Mr. Justice Wilson, 
a member of the convention which framed the 
Constitution, after a learned examination of the 
laws of England and other states and kingdoms, 
sums up the result by saying: 'We see nothing 
against, but much in favor of, the jurisdiction of 

i° Supra, footnote 1, at p 206. 
«/<*., at p. 208. 
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this court over the State of Georgia, a party to this 
cause.' " M 

In connection with the rule that the property of a sovereign 
may not be proceeded against directly the question of claims 
against property in the form of liens, common law and mari- 
time, and their relation to and dependency on possession arises. 
Common law liens were, of course, dependent on possession, 
and once the lienor parted with the possession of the res, the 
right to reduce the property owner to subjection by the simple 
method of holding the res was 'gone. 13 The maritime lien is 
not dependent on possession. 14 It arises both ex contractu and 
ex delicto. Liens for wages, freight, towage and sometimes sal- 
vage are examples of rights arising from contract. Should a 
vessel through faulty navigation collide with another, a lien 
against the offending vessel is instantly created. This is an illus- 
tration of a lien arising from a tort. It is a jus in re or ad rem 
traveling with the ship, into whosesoever hands it comes, secret, 
privileged in character and over-riding all other liens. 15 It is a 
property right in the ship itself. 18 The vessel, not the owner or 
the master, is regarded as the offender. 17 The vessel itself is 
sued. A maritime lien may be enforced against an innocent pur- 
chaser of the vessel for value in the absence of laches. 18 Any 

" Id., at pp. 206, 207. 

"Story, Bailments (9th ed.) §367. 

"The Marjorie (C. C. A. 1907) 151 Fed. 183; The Bold Buccleugh 
(1851) 22 Engl. L. & Eq. 62. 

15 The Aurora (D. C. 1912) 194 Fed. 559. A valuable discussion of 
the rules of priority of maritime liens may be found in The John G. 
Stevens (1898) 170 U. S. 113, 18 Sup. Ct. 544. See also Marsden, Col- 
lisions at Sea (7th ed.) 87 et seq. 

"The Samuel Little (C. C. A. 1915) 221 Fed. 308, 316. Rogers, C.J., 
stated that the cases used to proceed on the "theory that a maritime lien 
was in reality only a privilege to arrest the vessel for a debt which of 
itself constituted no encumbrance on the vessel, and became such only 
by virtue of an actual attachment. But this theory was abandoned long 
ago, and the principle became recognized that a maritime lien is not a 
mere matter of procedure but a right of property. It is a jus in re, a 
proprietary interest in the boat or vessel, which may be enforced directly 
against the thing itself by a libel in rem, in whosesoever possession it 
may be." 

17 "One of the essential incidents of an admiralty lien is, that it is 
the vessel herself which acts in its creation, she herself being the con- 
tracting party or tort feasor, — ownership, proprietorship, agency, attor- 
neyship and the like ideas being ignored. * * * In the admiralty, the 
right of the creditor is to find, sue and arrest her as if she were a living 
person." Hughes, Dist. J., in Harney v. The Sidney L. Wright (1883) 
Fed. Cas. No. 6082A, 5 Hughes 474. 

"The Ella (D. C. 1897) 84 Fed. 471, 493; The Marjorie, supra, foot- 
note 14. The latter case cites many instances in which an unreasonable 
delay in enforcement of the lien has been considered laches. 
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service which makes the res more valuable or saves it from de- 
struction is regarded as a benefit to the interests of all prior 
lien holders, for it is to their advantage that the ship should be 
on her way. The usual admiralty rule is that liens of the same 
class shall be paid in inverse order of their accrual. 10 

The latest mortgagee or common law lienholder, in point of 
time, is in no such enviable position. The satisfaction of his 
mortgage out of the proceeds of the sale of the property de- 
pends on how much property remains after the debt due to the 
first mortgagee has been paid. Should A bring a suit against B 
at common law on a non-maritime claim and prosecute it to 
judgment, he might have B's ship sold on execution, but the pur- 
chaser would acquire a title inferior to all existing liens and 
mortgages. 20 

Keeping in mind the foregoing principles, we may now ap- 
ply them to tort and contract claims in admiralty against a sover- 
eign. 

Let us suppose that a United States warship collides with 
and sinks a privately owned steamer. What redress has the per- 
son injured? He may not libel the naval vessel. 21 Although the 
individual wrongdoer is responsible, 22 a suit against the com- 
mander or one of his subordinates would probably be a fruitless 
affair. The practice in England is for the Lords of the Admiralty 
to enter a voluntary appearance on which the court may pro- 
ceed to an adjudication of the claim, having thus obtained juris- 
diction over the sovereign. 23 This practice is not legally possible 

« The Frank G. Fowler (C. C. 1883) 17 Fed. 653. The Glen Island 
(D. C. 1912) 194 Fed. 745, and see The John G. Stevens, supra, note 15. 

20 See the statement of Rogers, C. J., quoted in footnote 16, supra. 

21 The Athol, supra, footnote 1 ; cf. The Siren supra, footnote 1 ; The 
Davis, supra, footnote 3; The Attualita (C. C. A. 1916) 238 Fed. 909; 
The Exchange (1812) 7 Cranch 116. 

22 The Mentor (1799) 1 C. Rob. *179; Nicholson v. Mounsey (1812) 
15 Easte *384; Stort v. Clements (1792) Peake N. P. *107; H. M. S. 
King Alfred [1914] P. 84; The Siren, supra, footnote 1. 

23 The Athol, supra, footnote 1; The Volcano, supra, footnote 1; 
The Birkenhead (1848) 3 W. Rob. *75. This rule was strictly construed 
by the courts so that an admiral was not held responsible when he was 
not actually present and exercising his authority. The facts in The 
Volcano, supra, are interesting. A court of inquiry was held under the 
admiralty, and the ship absolved both by the court and the admiralty. It 
was urged on the trial of the case that the subsequent promotion of the 
commander of the vessel and the fact that he was absolved by the court 
of inquiry clearly showed that, in the opinion of competent judges, no 
unseamanlike conduct had occurred. Dr. Lusington, in ruling on this 
contention, however, said that the court must in no degree be influenced 
by any previous inquiry. 
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in the United States since, as pointed out above, there is no in- 
dividual who can consent to suit against our government." The 
theory of sovereignty outlined above is now, in a great many 
instances, so firmly entrenched in our judicial system that the 
aggrieved party has absolutely no remedy by a recourse to the 
courts. 

The only redress in the tort case mentioned above, 25 is 
through the medium of a private act, which will either pay the 
claim outright or allow the injured party to bring suit against 
the government. An example of the first type of statute passed 
ir 1885 is, worded as follows : 

"To pay in full the claim of the owners of a 
Japanese junk for damages occasioned by the col- 
lision of the same with the United States steamer 
Ashuelot." 

"To pay in full the claims of the owners' of the 
schooner Druid for damages occasioned by the col- 
lision of that vessel with the United States steamer 
Powhatan." 

"To pay in full the claim of the Messageries 
Maritimes S. S. Co. for damages resulting from 
collision * * * between the United States flag- 
ship Trenton and a barge owned by the said com- 
pany." 28 

Some claims are referred to the Court of Claims as in a 
statute of 1876 enacting 

"That the claim of the legal owner or owners 
of the schooner Flight, her cargo, freight and per- 
sonal effects, alleged to have been sunk by col- 
lision with the United States steamer Tallapoosa 
* * * be referred to the Court of Claims to hear 
and determine the same to judgment, with right of 
appeal as in other cases: Provided, that no suit 
shall be brought under the provisions of this act 
after six months from the date of the passage there- 
of." 27 

24 See cases cited, supra, footnote 3. 

25 The Secretary of the Navy and, in certain cases,, the Chief of Engi- 
neers, may settle claims for collision for which government vessels are 
responsible up to the amount of $500. 36 Stat. 607 (Pub.) ; 36 Stat. 537 
(Pub.) ; 36 Stat. 676 (Pub.). 

2 « 23 Stat. 496 (Pub.). See also 36 Stat. 1870 to 1874 (Pvt.) ; 35 Stat. 
1444, 1620 (Pvt.). 

27 19 Stat. 89 (Pvt). See also for claims sent to the Court of Claims 
for adjudication, 31 Stat. 1572 (Pvt.) ; 33 Stat. 809 (Pub.) ; 32 Stat. 243 
(Pub.), and also Snare & Triest Co. v. United States (1911) 46 Ct. CI. 
109. 
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Still another private act passed in 1912 provides for the trial, 
in a district court, of claims arising out of the collision of the 
U. S. steam collier Sterling with the steamship Dorothy. The 
act provides that the- claim shall be tried "in compliance with 
the rules of said court sitting as a Court of Admiralty"an<f the 
liability shall be found to be "either for or against the United 
States upon the same principles and measure of liability, with 
costs as in like cases in admiralty between private parties, and 
with the same rights of appeal." Further, "that should dam- 
ages be found to be due * * * the amount of the final decree 
therefor shall be paid out of any money in the United States 
Treasury not otherwise appropriated: Provided, that suit shall 
be brought and commenced within four months from the date 
of the passage of this Act." 28 

The Judiciary Code provides that the Court of Claims may 
hear and determine "all claims * * * founded upon the Con- 
stitution of the United States upon contract, express or implied, 
or for damages, liquidated or unliquidated, in cases not sound- 
ing in tort in respect of which claims the party would be en- 
titled to redress against the United States either in a court of 
law, equity or admiralty, if the United States were suable." 28 
The District Court has similar jurisdiction in cases where the 
claim does not exceed $10,000. so 

Under the rule announced in United States v. Cornell Steam- 
boat Company 3 * and in United States v. Morgan 32 a suit for sal- 
vage was considered a suit for unliquidated damages not sound- 
ing in tort. 

The question of whether a tort lien actually arises in case the 
vessel is government owned or operated and how far it is effec- 
tive is very important. 

When property is transferred to the government it passes 
cum onere, for "though the law gives the king a better remedy, 
he has no better right in court than the subject through whom 
the property claimed comes into his hands." 33 

2»37 Stat 1285 (Pvt Pt. II). See also 32 Stat. 242 (Pub.) ; 35 Stat. 
1404 (Pvt.) ; 38 Stat. 1244 (Pvt). For cases arising under private acts, 
see The Hesperus (D. C. 1918) 252 Fed. 858; Boyer's Sons v. United 
States (C. C. A.) 195 Fed. 490. 

2»Jud. Code, §145. 

sojud. Code. 

31 (1906) 202 U. S. 184, 26 Sup. Ct. 648. This suit was brought for 
the salvage of custom duties due the government on a cargo of sugar. At 
great risk the sugar was saved from fire due to the efforts of the libelant. 

as (C. C. A. 1900) 99 Fed. 570, affirmed 180 U. S. 638, 21 Sup. Ct. 920. 

33 Miller, J., in The Davis, supra, footnote 3. 
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In spite of this if the property is in the possession of the 
government no affirmative action by the individual will be suc- 
cessful. Where the property which is subject to the lien is in 
the possession of the individual injured no affirmative action on 
the part of the injured party is necessary. 34 If the government 
takes affirmative action the individual may successfully resist 
and, as is pointed out above, recover any sum up to the value 
of the property in controversy. 35 In case the property is in the 
possession of the government we have a clear example of a 
right without a remedy. "The existence of a claim or even of 
a lien upon property is not always dependent upon the ability of 
the holder to enforce it by legal proceedings. A claim or lien 
existing and continuing will be enforced by the courts whenever 
the property upon which it lies becomes subject to their jurisdic- 
tion." 36 

An application of the rule that a lien may exist upon a gov- 
ernment vessel although it is incapable of enforcement may be 
seen in two Massachusetts cases. In Briggs v. A Light-Boat™ 
the United States appeared as claimant on a petition to enforce 
a materialman's lien. Briggs had furnished timber for a boat 
built by another for the government. The builder had become 
insolvent and Briggs was not paid for the timber. The court 
held that the United States accepted the vessel subject to the 
lien of the materialman for timber, saying that "when the Gov- 
ernment becomes the purchaser of property it takes title subject 
to the same rules as those which regulate the transfer of it to 
private persons." Subsequently in Briggs v. Light-Boats 3 * 
it was decided that although the United States took subject to 
the complainant's lien, the lien was unenforceable, since the gov- 
ernment had acquired possession. The court also stated that 
the immunity of the government vessel from suit existed be- 
cause the ship was an instrument of sovereignty, and by way of 
dictum that a war vessel would enjoy no greater immunity. In 
Long v. The Tampico 3 * the libelant sought to enforce a salvage 
lien against two vessels belonging to the Mexican government. 
The lienholder asserted his lien before the ship got into the 

a* United States v. Bank of the Metropolis (1841) 15 Peters 377, 392; 
Brent v. Bank of Washington (1836) 10 Peters* 596,* 614. 
35 See cases, footnote o, supra. 
33 The Siren, supra, footnote 1, at p. 158. 

37 (Mass. 1863) 7 Allen, 289. 

38 Supra, footnote 9. 

?° (D. C. 1883) 16 Fed. 491. 
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possession of the Mexican government and the court decided in 
his favor. The same general situation confronted the court in 
United States v. Ansonia Brass Co. 40 and the Revenue Cutter 
No. j «• 

In the latter case it was said that the bare possession of the 
property by the government when justly obtained does not ex- 
tinguish lawful liens. "Such a doctrine would be monstrous and 
an anomaly in a nation whose government is one of just laws 
and whose constitution declares that private property shall not be 
taken for public use without just compensation." 

We must next discuss cases in which the lien sought to be 
proved arose while the res was in the possession of the govern- 
ment.' The leading case among these is The Siren.* 2 The ship Siren, 
a confederate vessel, in attempting to violate the blockade of the 
southern ports during the Civil War, was captured by a federal 
warship. A prize crew was put on board the captured vessel and 
she was ordered to the port of Boston for adjudication. While 
proceeding through Hurlgate she rammed and sank the sloop 
Harper which was privately owned. The court regarded the 
collision as the fault of the Siren. In the prize proceedings the 
Siren was condemned and sold and the proceeds deposited with 
the assistant treasurer of the United States. Subsequently the 
owners of the Harper claimed part of the proceeds for dam- 
ages to the sloop. Mr. Justice Field in his opinion stated that 
although the United States possessed an immunity from suit, 
since in this case the government appeared as actor in con- 
demnation proceedings, the immunity was waived so far as to 
allow a presentation of claims and set-offs, and that the United 
States was exempt from costs and affirmative relief beyond the 
value of the property in controversy. 43 The libelant was allowed 
to recover out of the proceeds in the registry damages for the 
tortious act of the Siren. The authority of the case has never 
been questioned. We may regard the Siren as a government 
ship since the decision that she was lawful prize dated back to 
the time of her capture. She was in the same position as a mer- 
chant ship in the possession of the government at the time of 
the collision. If the United States could have had her con- 
demned without appearing in court, the Siren would have been 

*> (1910) 218 U. S. 452, 31 Sup. Ct 49. 
« (D. C. 1860) 1 Brown Admiralty 76. 
« (1868) 74 U. S. 152. 
**Id., 154. 
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libel proof. The court further stated, in discussing an English 
case in which the Admiralty had entered an appearance, that 
"inability to enforce the claim * * * is not inconsistent with 
its existence." 44 Further, "If the government having the title to 
land subject to the mortgage of the previous owner, should trans- 
fer the property, the jurisdiction of the court to enforce the lien 
would at once attach, as it existed before the acquisition of the 
property by the government." 45 

"So if the property belonging to the government, upon which 
claims exist, is sold upon judicial decree, and the proceeds are 
paid into the registry, the court would have jurisdiction to direct 
the claims to be satisfied out of them." ie 

A statement in the opinion of Workman v. New York City, 
Mayor, &c. 4a is rather apposite in this connection. 

"The statement of the maritime law of England on the sub- 
ject now being considered made in The Siren, supra, makes it 
clear that, in harmony with the maritime law of this country, the 
fact that a wrong has been committed by a public vessel of the 
Crown affords no ground for contending that no liability arises, 
because of the public nature of the vessel, although, it may be, 
in consequence of a want of jurisdiction over the sovereign, re- 
dress cannot be given. This is well illustrated by the case to 
which we shall now refer." In referring to the case of The 
Parlement Beige the court says: "It results that, in the mari- 
time law, the public nature of the service upon which the vessel 
is engaged at the time of the commission of a maritime tort 
affords no immunity from liability in a court of admiralty, where 
the court has jurisdiction." This statement must be considered 

« Id., 156. 

**Id., 158. 

**Id., 159. 

« (1900) 179 U.S. 552 at pp. 568, 570, 21 Sup. Ct. 212. In the Parle- 
ment Beige, supra, footnote 9, at p. 201, the question arose of whether a 
Belgian mail ship in cross-channel service which also carried baggage on 
certain occasions was subject to the jurisdiction of the British court 
where the libelant sought to 'enforce a claim for salvage. The court held 
that the vessel possessed immunity from arrest even though incidental 
baggage was carried for hire. 

See also British Mail Ships Act, 54 and 55 Vict. Section 5, Chapter 31, 
which provides that an exempted mail ship, to which the section applies, 
shall not, subject as in the Act mentioned, be liable to be arrested or 
detained by any arresting authority either for the purpose of founding 
jurisdiction in a court of admiralty or of enforcing any claims. On no- 
tice, the mail ship shall be released. The court at the end of the first 
quotation above refers to The Athol, supra, footnote 1. 

As to the liability of a municipal corporation in admiralty, see L. R. A. 
1918A, 1077. 
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in connection with the dictum in Briggs v. Light-Boats** to the 
effect that the immunity from suit arises rather from the fact that 
the owner of the vessel is a sovereign power than that the vessel 
herself is a warship. At the present time, in spite of these two 
statements, the law seems to be clearly defined that a warship 
enjoys an absolute immunity from suit in rem regardless of gov- 
ernmental possession, while the privilege from arrest accorded 
a government merchant ship depends on whether the ship is in 
the possession of the government. 49 Although government war- 
ships possess a general privilege from arrest as a consequence 
of their torts, regardless of the method of attack pursued, it must 
be remembered that under Section 145 of the judiciary code, in 
certain cases the suitor is not without a remedy. A suit will lie 
in the Court of Claims against the United States in personam un- 
der the above mentioned section, upon contract express or im- 
plied, or in cases not sounding in tort. The district court has 
concurrent jurisdiction, should the claim not exceed $10,000. 
Salvage to a government warship would, by necessary implica- 
tion, from the cases already decided, come under the provisions 
of this statute. 50 Towage is even a clearer case. 51 The lack of 
power in any individual to submit the government to the juris- 
diction of the courts in the words of Mr. Justice Miller in The 
Davis "seems to justify a liberal construction * * * in favor of 
the promotion of justice" where the actual possession of the 
government need not be disturbed. 52 In that case a cargo was 
held by a shipowner on a general average lien. The government 
libeled the ship but was forced to contribute. In United States 
v. Wilder* 3 a claim for salvage was allowed by Mr. Justice Story 
against the government, since the property salved was in the 
possession of the salvor, and the government by bringing suit 
subjected itself to the jurisdiction of the court. 

Thus far it has been shown that where the government took 
action directly against the individual there was a remedy for the 
individual to the extent of the amount in controversy. It has 
also been intimated from a discussion of the case of The Siren 

48 Supra, footnote 9. 

"The Attualita (C. C. A. 1916) 238 Fed. 909; The Pampa (D. C. 
1917) 245 Fed. 137 and cases there cited. 

bo See United States v. Cornell Steamboat Co. (1906) 202 TJ. S. 184, 
26 Sup. Ct. 648; United States v. Morgan, supra, footnote 32. 

61 Towage must be either a contract express or implied. 

52 Supra, footnote 3. 

fs (C. C. 1838) 3 Sumner 308. 
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that the action by the government need not be aimed directly 
at the party aggrieved. The tendency of the courts to break 
down the immunity of a sovereign power from suit is shown 
in cases in which the government has sought to enforce forfeiture 
of private property for some infraction of statutory law and 
a third party has intervened and successfully asserted a right 
against it. In most of these cases the cause of forfeiture arose 
first and prior to the accrual of the right of the third party. Sub- 
sequently the circumstances on which the claim of the individual 
was founded took place, and later the government sought to en- 
force the forfeiture through the court. The forfeiture to the 
government of course dated back to the date when the act giving 
rise to the government claim took place. 54 Consequently, where 
the government was successful in the forfeiture suits, the title 
to the ship may be regarded as being in the government from the 
date when the cause for forfeiture occurred. In The St. lago 
de Cuba, ss liens for wharfage and materials supplied were en- 
forced against the government under such circumstances. The 
Siren was a case of like nature. In The Florenzo™ an interest- 
ing situation arose. A vessel privately owned was libeled by 
the crew for wages on its last voyage. Materialmen, praying to 
be paid out of the proceeds of the sale of the vessel, appeared, 
and subsequently the United States filed an information for the 
forfeiture of the vessel. A bona fide purchaser after the cause 
of forfeiture arose also filed his claim. The court held that 
while a judgment for forfeiture was necessary to effectuate the 
title of the government, the title dated back to the time of the 
commission of the offense causing forfeiture ; that consequently all 
titles subsequently acquired were overridden; that this, how- 
ever, did not avoid the liens of the materialmen and the rights of 
the seamen. In 600 Tons of Iron Ore 51 goods were seized by 
the customs authorities because of undervaluation by the con- 
signee. A claim entered by the steamship company for freight 
was allowed. 

s* The Florenzo (D. C. 1828) Fed. Cas. No. 4, 886 (Blatch & H. 52). 

« (1824) 9 Wheat. 409. 

5 « See footnote 54, supra. But see The Mary Anne (D. C. 1826) Fed. 
Cas. 9195 (1 Ware 99), which decided that a party having a lien on a 
vessel subject to forfeiture can claim before decree, but not after decree, 
since the court's decision would annihilate his claim. 

" (D. C. 1881) 9 Fed. 595. See also on this general subject The Jen- 
nie Hayes (D. C. 1889) 37 Fed. 373; Northern American Commercial 
Co. v. U. S. (C. C. A, 1897) 81 Fed. 748; U. S. v. The Brig Malek 
Adehl (U. S. 1844) 2 Cow. 210; The Maria (1864) Fed. Cas. 9075 
(Deady 89). 
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A great many interesting and important cases were decided 
upon questions which arose during the recent war. A broad at- 
tempt to limit the immunity from arrest enjoyed by the property 
of the sovereign was made in The Johnson Lighterage Co. No. 
24.™ A lighter with a cargo of ammunition, the property of the 
Russian government, was libeled for salvage while in possession 
of the lighterage company. It was decided that while the courts 
of this country were without jurisdiction in suits in personam 
against the United States or a friendly nation or sovereign, or in 
rem against the property in its possession, the cargo in this case 
was not in possession of the sovereign and consequently did not 
enjoy any such immunity. This case marks quite a departure 
from the strict rule. Mr. Justice Gray in Briggs v. Light-Boats* 9 
said the reason for the immunity was that the lack of such privi- 
lege would endanger the performance of the public duties of the 
sovereign and "submit to the judicial tribunals the control or dis- 
position of his public property." The case seems to err in the 
direction of leniency toward the salvor. In The Luigi e0 the ship, 
privately owned, was requisitioned by the Italian government. 

On being libeled by a private person the owner intervened 
and filed a bond. The court upheld the libelant's rights in spite 
of the fact that a suggestion of want of jurisdiction was made 
on behalf of the Italian government. 

It will be noted that in these two cases the United States was 
not at the time of the libel a co-belligerent of the nation own- 
ing the property or having it under requisition. In The Roseric ei 
a ship under requisition by the British government was arrested 
at the suit of American plaintiffs. The crew of the original own- 
ers of the vessel were operating it at the time of the accident. 
The court held that there was no jurisdiction over the vessel. 
The Johnson Lighterage case is distinguished on the ground that 
the lighterage company in that case was not under the control 
of the government of Russia while in this case the officers and 
crew of the Roseric were instrumentalities of the sovereign di- 
rectly under his control. The case is also distinguished from The 
Attualita^ in which a like immunity was denied, by the fact that 
Italy was not a co-belligerent at the time the collision occurred. 

ss (D. C. 1916) 231 Fed. 365. 
»» (Mass. 1865) 11 Allen. 157. 
«o (D. C. 1916) 230 Fed. 493. 
si (D. C. 1918) 254 Fed. 154. 

«2 (C. C. A. 1916) 238 Fed. 909, and see The Maipo (D. C. 1918) 252 
Fed. 627. 
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The Attualita" 2 and The Pampa" 3 state the established rule 
that "for actions of the public armed ships of a sovereign, and 
of those, whether armed or not, which are in the actual posses- 
sion, custody and control of the nation itself and are operated 
by it, the nation would be morally responsible, although without 
her consent not answerable legally in her own or other courts." 
This is undoubtedly the present law. Yet it seems inconsistent 
with the statements in Briggs v. Light-Boats 6 * and Workman v. 
Nezv York City, Mayor &c. es to the effect that the immunity ex- 
ists from the fact of sovereignty and not from the nature of the 
service upon which the ship is engaged. In The Messicano™ and 
The Broadmayne^ the vessels libeled were under requisition 
to the Italian and British governments respectively. Both ships 
were declared to possess a privilege from arrest. In the first 
case, Sir Samuel Evans stated that during the period of requisi- 
tion an immunity existed "for I am of the opinion that a similar 
privilege against arrest by a British plaintiff enures to a requisi- 
tioned ship of an ally, as for a ship requisitioned by this coun- 
try." 

It seems as though transports, colliers and all other ships at- 
tached to the Navy Department would be regarded by the courts 
as warships. No recent direct authority has been found on this 
point. 68 The' same reasons which have led courts of this country 
to announce the rule that warships are exempt from arrest apply 
equally to transports. 

The most interesting question with regard to this subject 
arises should a war vessel affected with a maritime lien for tort 
become obsolete and be sold to a purchaser for value with or 
without notice of the lien. Could the lien holder enforce his 
claim against the vendee? It seems as if he could. The Su- 
preme Court of the United States has repeatedly laid down the 
rule that a lien may exist against government ships even though 
it is unenforceable. 69 There is nothing extraordinary in this. 
It is merely an example of a right without a remedy. Assuming 



«3 (D. C. 1917) 245 Fed. 137. 
6 * Supra, footnote 9. 

65 Supra, footnote 47, at p. 570. 

66 (1916) 32 T. L. R. 519; and see The Maipo, supra, footnote 62. 
6T (1916) 32 T. L. R. 304. 

68 The Athol, supra, footnote 1, in which the ship was a transport. 
09 See quotations from The Siren, supra, pp. 474, 476, Workman v. The 
Mayor, supra, p. 476. 
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the lien exists, the mere transfer of the vessel does not extinguish 
it even though the ship has been sold to an innocent purchaser 
for value, provided of course that the holder of the lien has not 
been guilty of laches. It would be perfectly possible for the pur- 
chaser for value to place in his contract with the government a 
clause protecting himself from all liens and encumbrances. The 
remedy of the vendee would then be a suit on the warrant in the 
contract that the vessel was free from all encumbrances. This 
suit would have to be brought in the court of claims. 70 

There is another interesting case which arises more directly 
from war conditions. A passenger liner requisitioned for the 
transport service and turned over to the navy department while 
in government service becomes affected with a lien. It is then 
returned to the original owner. What are the rights of the lien- 
holder against the vessel? Under the Law of England as an- 
nounced in The Messicarw 71 and The Broadmayne 72 the privilege 
from arrest was only co-extensive with the period of requisition. 
Under our law although no decided case has been found, the 
result should be the same. A lien exists against the ship in the 
hands of the government The lien, being maritime, is not af- 
fected by transfer in the absence of laches on the part of the lien- 
holder. Therefore the lien still exists against the ship. In many 
cases the apparent injustice of this is remedied by the fact that 
the vessel may have been entirely under the control of the ship- 
owners with the original crew on board when the collision oc- 
curred. Under these circumstances, since the shipowner was 
receiving compensation during the period of requisition the con- 
clusion reached above does not seem unfair. Suppose the vessel 
has been completely surrendered to the authority of the govern- 
ment and a naval crew substituted for that of the original owner. 
While in the possession of the government and under the control 
of the naval crew, through its fault it collides with another 
vessel. If the owner of the damaged vessel may libel the requisi- 
tioned vessel after its return, it seems as though some remedy in 
the court of claims must be open to its owner. 72 * Assuming the 
vessel originally to have been worth $1,000,000 and the lien to 
amount to $500,000 the injustice done is manifest. Practically 
the shipowner has given to the government a vessel and the gov- 
ernment has merely returned one-half of its value. 

70 Or in the District Court, if the amount were less than $10,000, 
as upon an express contract 

71 Supra, footnote 66. 

72 Supra, footnote 67. 

"» Alexander v. United States (1904) 39 Ct. CL 383. 



482 COLUMBIA LAW REVIEW 

These questions are important if we are to avoid the presence 
in our harbors of a large number of irresponsible vessels dis- 
regarding all rules of navigation even during times of peace. A 
partial solution of the difficulty is found in the statute creating 
the Shipping Board. This act, the purpose of which was to de- 
velop a merchant marine large enough to meet the needs of this 
country, provided by Sec. 3 for a board to have power to con- 
struct, equip, lease or charter vessels. By Sec. 9 it is provided 
that vessels so purchased, leased, chartered, etc., shall be subject 
to the liabilities of privately owned merchant vessels while ope- 
rating solely as merchant vessels. The Florence H. 73 while under 
charter to the French government, and while there was a French 
crew on board collided with another vessel on the high seas and 
was libeled. An objection to the jurisdiction was raised. This 
objection was overruled by the court. There was nothing to 
show The Florence H. was being employed otherwise than as 
a merchant vessel and no objection to the libel had been based on 
the character of the cargo carried. In The Lake Monroe, 14 
a vessel while in the process of construction was requisitioned 
and completed by the United States Shipping Board Emergency 
Fleet Corporation, and on completion delivered to the United 
States Shipping Board for operation, and thereafter assigned by 
that board to a private firm for operation in the coal trade. The 
Lake Monroe while engaged in this trade collided with a fishing 
vessel and was libeled. The United States objected to the libel 
on the ground of lack of jurisdiction. The Supreme Court of the 
United States in sustaining the libel stated that the Lake Monroe 
came under Sec. 9 of the Shipping Board Act mentioned above. 

In The Carlo Poma™ an Italian shipper libeled a merchant 
vessel under the control of the Italian State Railways for negli- 
gent stowage of a cargo of lemons. The Italian ambassador filed 
a suggestion of lack of jurisdiction. The Circuit Court of Ap- 
peals released the vessel. It was urged in that case that the case 
was affected by Sec. 9 of our Shipping Board Act, but the court 
decided otherwise. 

A bill has been introduced into both houses of Congress 76 
providing that the United States or any corporation in which 

" (D. C. 1918) 248 Fed. 1012. 

« (1919) 250 U. S. 246. 

" (C. C. A. 1919) 259 Fed. 369. 

76 66th Congress, 1st Session S. 3076, introduced September 25th, 1919, 
by Senator Jones of Washington. As originally introduced it was num- 
bered 66th Cong. 1st Session, S. 2253 and H. R. 7124. 
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it owns a majority of the capital stock may be sued in personam, 
in the district court of the United States, in admiralty, for any 
cause of action arising since April 6th, 1917, "out of, or in con- 
nection with, the possession, operation or ownership by the 
United States or such corporation, of any merchant vessel, or the 
possession, carriage, or ownership by the United States, or such 
corporation, of any cargo, in those cases, where, if the United 
States were suable as a private party a suit in personam could be 
maintained and the vessel or cargo could be arrested or attached 
at the time of the commencement of suit." The bill goes on to 
provide the district in which suit shall be brought and that a 
judgment may include costs against the government. Under 
Section 2 of the proposed act it is provided that no suit in rem 
shall be brought against, nor any warrant of arrest or attach- 
ment levied upon any such vessel. 77 This proposed statute differs 
from the 9th Section of the Shipping Board Act in not allow- 
ing the libelant to proceed in rem against the ship. 78 Unfortu- 
nately it does not afford a remedy in personam against the Gov- 
ernment for the torts of its warships. In the bill it is provided 
that the United States or such corporation could be sued on 
any cause of action arising out of "the possession, operation, or 
ownership by the United States or such corporation of any mer- 
chant vessel.'" 19 In Sec. 9 of the Shipping Board Act the cause 
- of action arose only against a vessel while acting solely as a mer- 
chant vessel. The difference in phraseology might become im- 
portant should the government construct merchant vessels which 
are later temporarily turned into transports or auxiliary cruisers. 

To re-enumerate the rights and remedies of an individual 
having claims against a government owned vessel : 

1. If the vessel is a warship. 

a. There is no remedy in rem or in personam for an ad- 
miralty tort. 

b. The government may be sued in personam in contract ex- 
press or implied and in suits for damages liquidated or unliqui- 
dated not sounding in tort. This covers cases of salvage and 
towage. 

" The bill also provides^ for the release of boats owned by the United 
States or any corporation in which it owns not less than a majority of 
the stock, in case of arrest in foreign ports. By Sec. 12, the United 
States and the crew of such vessels have a right to salvage. 

78 Libelant may proceed on the theory that the action is in rem under 
Sec 2. 

78 Italics are the writer's. 
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c. Should the warship subject to a lien become obsolete and 
be sold to a priyate individual it might be libeled. 

2. Requisitioned Vessels enjoy immunity from arrest only 
during the period of requisition. 

3. (a) Merchant Vessels owned by the government are un- 
der case law free from arrest only while in the possession of the 
government. 

(b) Under the 9th Section of this Shipping Board Act they 
may be sued as private vessels. 

(c) Under the proposed act, government merchant vessels 
are not subject to suit in rem, but the government is subject to 
suit in personam. 

At the present time, when every form of government is being 
subjected to searching criticism, the failure of our jurisprudence 
to provide a remedy for any tort committed is a glaring defect. 
Any inadequacy in our judicial system gives rise to increased 
social unrest. The lives lost, the persons injured, and the prop- 
erty damaged in a collision at sea, the fault of a government war- 
ship, are just as real wrongs as if caused by a private individual. 
The foundation of the principle of immunity was laid when the 
sovereign was an actual person, and a suit against him was re- 
garded as an affront upon his regal dignity. To apply this prin- 
ciple under our political system so as to place the entire damage 
resulting from the faulty operation of a government warship 
upon the unfortunate individuals who are injured, instead of 
treating the matter as a part of the cost of the operation of gov- 
ernment and charging the damage to the taxpayer for whose 
benefit the ship is maintained, does not do justice between the 
people at large and the injured parties. The compensation of 
injured workmen has come to be regarded a proper charge upon 
the industry in which the workman has been injured, and the 
decision whether, in particular cases, governmental torts are not 
a proper charge against the cost of government, should be left 
to the courts. 

The Jones Bill, mentioned above, takes a decided step for- 
ward, but there is no reason why its provisions should not be ex- 
tended so as to allow suit to be brought in personam against the 
government for torts arising out of the possession or operation 
of its warships. 

George De Forest Lord. 
New York City. 



